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 	   Selahaddin MENTEŞ 
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I. SUBJECT MATTER OF THE APPLICATION
1. The application concerns the alleged violations of the applicant’s right to stand for election and engage in political activities due to the rejection of the request for a suspension of the trial after being elected as a member of parliament and gaining parliamentary immunity, and the right to personal liberty and security due to the rejection of their request for release.
II. APPLICATION PROCESS 
2. The application was lodged on 20 July 2023.
3. The application was submitted to the Commission after the preliminary examination of the application form and annexes thereto under administrative procedure. The Commission held that the examination as to the admissibility of the application be carried out by the Section. The Presiding Judge of the Section decided that the examination on the admissibility and merits of the application be made concurrently.
4. A copy of the application was sent to the Ministry of Justice (“the Ministry”) in order to receive its observations on the application. The Ministry submitted its observations. The applicant submitted his counter-statements.
5. The Second Section decided that the application be reviewed by the Plenary.
III. THE FACTS  
6. As stated in the application form and annexes thereto, the facts of the case can be summarised as follows. 
7. The applicant, a lawyer, is one of the eight defendants in the criminal case known as the Gezi Park case. The case was initiated as a result of the protests held in Gezi Park between 28 May and 30 August 2013 against the Taksim Square Pedestrianisation Project, which escalated into nationwide mass violence.
8. In the case heard by the Istanbul 13th Assize Court, on 25 April 2022, the applicant was convicted for the crime of attempting to overthrow the Government of Turkey or to prevent the Government of Turkey from performing its duty. The applicant was sentenced to 18 years in prison as the crime was considered to be aiding to crime and it was decided that the applicant would be detained upon the judgment. On December 28 December 2022, the applicant’s appeal against this decision, along with a request for release, was rejected by the Regional Court of Appeal.
9. The applicant was elected as a parliament member for Hatay representing the Workers’ Party of Turkey in the 28th term of the Grand National Assembly of Turkey in the general parliamentary elections held on 14 May 2023 while the aforementioned decision was under appellate review by the 3rd Criminal Chamber of the Court of Cassation. The applicant requested the Criminal Chamber to issue a suspension order pursuant to Article 83 of the Constitution and to release him asserting that he had gained parliamentary immunity by being elected as parliamentary member. On 13 July 2023, this request was exclusively reviewed by the Chamber, and it was rejected, while the merit of the case was to be examined later. The relevant part of the decision is as follows:
The second exception to parliamentary immunity is situations outlined in Article 14 of the Constitution, provided that an investigation has been initiated. Before the amendment made by Law No. 4709 on 3 October 2001, Article 14 of the Constitution contained many prohibitions contrary to freedom of thought. With the regulation aimed at aligning with Article 17 of the European Convention on Human Rights, the scope of the article was narrowed and made clearer.
The conditions required for the situations listed in Article 14 of the Constitution to be outside the scope of parliamentary immunity are specified in the second paragraph of Article 83 of the Constitution. Accordingly:
i) The offense must be related to the situations specified in Article 14 of the Constitution, 
ii) The investigation of the offense must have begun before the election,
 iii) The competent authority must immediately and directly inform the Grand National Assembly of Turkey (TBMM) about the situation. 
Article 14 of the Constitution does not directly define a crime, create a new crime, or list specific types of crimes; instead, it provides a general framework with concepts, principles, and activities.
When examining Article 14, titled Prohibition of Abuse of Fundamental Rights and Freedoms, the activities classified as abuse are: 
i) Disrupting the indivisible integrity of the state with its territory and nation, 
ii) Engaging in activities aimed at abolishing the democratic and secular Republic based on human rights,
	 	iii) Interpreting activities in a way that would enable the State or individuals to destroy the fundamental rights and freedoms recognized by the Constitution or to stage an activity with the aim of restricting them more extensively than stated in the Constitution.
		The Constitution has not made an explicit classification regarding which crimes fall within the scope of Article 14 of the Constitution, and has deliberately left the determination of its scope to judicial precedents. It is clear that the intent of the Constitution is that a parliament member should not continue to benefit from immunity if they engage in activities that threaten the existence of the Republic of Turkey.
Although the Constitutional Court expressed in its rulings on Ömer Faruk Gergerlioğlu and Leyla Güven that ‘the text of the first paragraph of Article 14 of the Constitution, as referenced in the second paragraph of Article 83 of the Constitution with the wording of ‘in cases subject to Article’ and thus the crimes excluded from parliamentary immunity due to falling under the scope of the first paragraph of Article 14, cannot be meaningfully determined solely through judicial decisions and thus interpreted in a manner that ensures certainty and predictability’ it should be considered that, based on Article 148 of the Constitution and Articles 45 and following of the Law on the Establishment and Trial Procedures of the Constitutional Court, the Constitutional Court's primary function is the review of norms. Its authority to review and examine a constitutional provision is limited to formal scrutiny, and through the secondary individual application procedure, a constitutional provision cannot be annulled or rendered inapplicable. Therefore, the Constitutional Court does not have the authority to annul a current constitutional norm on substantive grounds; it can only make a formal examination of constitutional amendments and cannot issue rulings through individual applications that would render a valid constitutional norm ineffective or inoperative. Accordingly, the gap intentionally left by the Constitution in Article 14 must be filled and made specific through consistent and stable judicial precedents in proportion to the severity of the threat posed by the activities outlined in the article against the indivisible integrity of the state with its territory and nation, and the democratic and secular Republic based on human rights. This is necessary for preserving the validity and functionality of the relevant constitutional norm and is a requirement of the rule of law.
The principle of legal certainty does not only encompass statutory certainty but also refers to legal certainty in a broader sense. Thus, ensuring the certainty of legal rules cannot be limited to statutory regulations alone. Legal certainty can also be ensured through judicial precedents, provided they are accessible, knowable, and foreseeable based on the norms.
Therefore, the legal issue to be resolved pertains to determining which crimes should be considered within the scope of the situations described in Article 14 of the Constitution.
According to Article 1, titled "Definition of Terrorism," of the Anti-Terror Law No. 3713, terrorism is defined as any criminal act done by a person or persons affiliated with an organisation with the aim of changing the political, legal, social, secular, or economic order as defined by the Constitution, undermining the indivisible unity of the state with its territory and nation, endangering the existence of the Turkish State and the Republic, weakening, overthrowing, or seizing state authority, destroying fundamental rights and freedoms, or disrupting the internal and external security of the state, public order, or general health, through the use of force and violence, and by methods of pressure, intimidation, deterrence, suppression, or threat.
In Article 3 of the same law, titled “Terrorist Offences” the offenses listed in Articles 302, 307, 309, 311, 312, 313, 314, 315, and 320 of the Turkish Criminal Code No. 5237, as well as the crimes specified in the first paragraph of Article 310, are defined as absolute and primary terrorist offences.
Article 309 of Law No. 5237, titled “Violation of the Constitution” stipulates Any person who attempts to abolish, replace or prevent the implementation of, through force and violence, the constitutional order of the republic of Turkey shall be sentenced to a penalty of imprisonment.
The reasoning behind this article states: “In the Preamble of the Constitution, it is explicitly stated that ‘The absolute supremacy of the will of the nation, that the fact that sovereignty is vested fully and unconditionally in the Turkish Nation and that no individual or body empowered to exercise this sovereignty in the name of the nation shall deviate from the liberal democracy and the rule of law established by this Constitution. No protection shall be accorded to an activity contrary to Turkish national interests, Turkish existence and the principle of its indivisibility with its State and territory, the historical and moral values of Turkishness; the nationalism, principles, reforms and civilization or Atatürk’s and that sacred religious feelings shall absolutely not be involved in state affairs and politics as required by the principle of secularism.’ This statement highlights the principles that should dominate the establishment and functioning of political power. The set of rules embodying these principles constitutes the constitutional order. The legal interest intended to be protected by this article is the principles governing the constitutional order. Taking into account the nature of the protected legal interest, the phrase is used as ‘the constitutional order envisaged by the Constitution of the Republic of Turkey’, thereby clarifying the legal interest that is to be protected.”
Likewise, Article 312 of Law No. 5237, titled ‘Offences Against the Government’ states that those who attempt to overthrow the Government of the Republic of Turkey or prevent it from performing its duties partially or completely by using force and violence shall be sentenced to imprisonment. The rationale of the relevant article of the law explains: ‘The article defines as a separate crime the attempt to overthrow the Government, which represents the executive power of the three powers that form the sovereignty element of the State of the Republic of Turkey, or the attempt to partially or completely prevent it from performing its duties, even if it is not an overthrow. In the definition of this crime, the acts of attempting to overthrow the Government or to prevent its duties, as one of the fundamental organs of the constitutional order, are punished as if they were completed crimes. The rationale of the articles concerning the violation of the Constitution and crimes against the legislative body should be referred to for other matters related to the implementation of the article.
In Article 14 of the Constitution, activities aimed at ‘disrupting the indivisible unity of the state with its territory and nation’ and ‘engaging in activities aimed at abolishing the democratic and secular Republic based on human rights’ are framed, it is emphasized that the definitions of terrorism and terror crimes in Law No. 3713 refer to the very same concepts and institutions. When considering the elements of the crime of violating the Constitution regulated in Law No. 5237, along with the reference made to the preamble provisions of the Constitution in the rationale of the article, and the protected legal interests, it is not possible to conclude that Article 14 of the Constitution is not suitable for interpretation in a way that ensures certainty and predictability through judicial decisions. It is clearly concluded that the crimes specified in Articles 302, 307, 309, 311, 312, 313, 314, 315, and 320 of the Turkish Criminal Code No. 5237, as well as the first paragraph of Article 310, should be evaluated within the scope of Article 14 of the Constitution. Otherwise, it would pave the way to be elected as parliament members and begin their duties after taking an oath for individuals who have committed many bloody terrorist acts against the indivisible unity of the Republic of Turkey with its state and nation, who are subject to investigation and prosecution for the absolute terror crimes listed above, cannot be captured, and are wanted by red notice. This cannot be defended as legally accurate.
The parliamentary immunity that prevents prosecution, can be lifted automatically by a decision of the Assembly or a member is caught in flagrante delicto requiring heavy penalty and in cases subject to Article 14 of the Constitution as long as an investigation has been initiated before the election as introduced by the second paragraph of Article 83.
…
Considering that the crime the defendant is accused of—attempting to overthrow the Government of the Republic of Turkey or prevent it from performing its duties partially or completely by using force and violence—falls within the scope of Article 14 of the Constitution and that the investigation began before the election, it has been concluded, pursuant to the second sentence of the second paragraph of Article 83 of the Constitution, that the defendant cannot benefit from parliamentary immunity. Therefore, the trial must proceed according to the general procedural rules, and the following decision has been made.”
10. The applicant objected against the aforementioned decision before the 4th Criminal Chamber of the Court of Cassation and it was also definitively rejected by a majority vote on 17 July 2023 on the grounds that no inaccuracy, procedural error, or violation of law was found in the decision.
11. The applicant lodged an individual application on 20 July 2023 after learning the final judgment on 18 July 2023.
12. The 3rd Criminal Chamber of the Court of Cassation upheld the conviction against the applicant with a decision dated 28/9/2023 while the individual application was still under review. 
IV. RELEVANT LAW 
13. Article 321(1) titled “Offences against government” of the Turkish Criminal Law no. 4237, dated 26 September 2004, as follows: 
“Any person attempting, by the use of force and violence, to abolish the government of the Republic of Turkey or to prevent it, in part or in full, from fulfilling its duties, shall be sentenced to a penalty of aggravated life imprisonment.”
14. For other relevant legislation and Court of Cassation decisions, see also: Ömer Faruk Gergerlioğlu [GK], B. No: 2019/10634, 1/7/2021, §§ 26-33; Leyla Güven [GK], B. No: 2018/26689, 7/4/2022, §§ 43-50) 
V. EXAMINATION AND GROUNDS
15. 	The Constitutional Court (“the Court”), at its session of 25 October 2023, examined the application and decided as follows:
A.	Alleged Violation of the Applicant’s Right to Stand for Election and Engage in Political Activities 
1. 	The Applicant’s Allegations and the Ministry’s Observations
16.	The applicant maintained that denying his request and the continuation of proceedings instead of giving a decision to suspend the proceedings until a parliamentary decision was made to lift his immunity due to his election as a parliament member while his trial is ongoing violated his right to stand for election and engage in political activities. The applicant also argued that the Constitutional Court had definitively ruled on the same issue in the Omer Faruk Gergerlioğlu and Leyla Güven cases; however, the Court of Cassation had deliberately ignored these rulings despite explicitly referring to them in its decision to reject the suspension request, thus violating his right to a fair trial. The Ministry further noted that the Court of Cassation’s relevant Chamber had adhered to this procedure when rejecting the request for a suspension of the proceedings, in line with the Constitutional Court's decision in the Ömer Faruk Gergerlioğlu case. 
17.	In its opinion dated 22 August 2023, the Ministry stated that, the Constitutional Court, in its decision regarding Ömer Faruk Gergerlioğlu, had determined that the procedure is carried out by the competent judge or prosecutor when assessing crimes falling under the scope of Article 14 of the Constitution, which excludes parliamentary immunity. The Ministry further noted that the relevant Chamber of Court of Cassation had adhered to this procedure when rejecting the request for a suspension of the proceedings, in line with the Constitutional Court’s decision in the Ömer Faruk Gergerlioğlu case. Moreover, it argued that which crimes fall under the scope of Article 14 can be determined by court rulings. It also pointed out that the present application differs from the situation addressed in the Ömer Faruk Gergerlioğlu decision, as in that case, the applicant was on trial for propagating a terrorist organisation, whereas in the current application, the applicant is on trial for attempting to overthrow the Government of the Republic of Turkey or prevent it from performing its duties. The Ministry emphasised that the Court of Cassation’s consistent case law holds that the crime in question falls within the scope of Article 14, which the applicant could have foreseen.
18.  In his statement against the Ministry’s opinion on 28 August 2023, the applicant reiterated the violation claims made in the application form, arguing that the Ministry’s opinion was contrary to the principles of a democratic state governed by the rule of law, and it was not a legal but a political opinion.
2. 	The Court’s Assessment
19.	The Constitutional Court is not bound by the legal characterisation of events as presented by the applicant; it determines the legal qualification of the facts and events on its own. It has been assessed that the applicant's complaints under this heading should be examined in light of Article 14 titled ‘Prohibition of abuse of fundamental rights and freedoms’ and Article 83 titled ‘Parliamentary immunity’ and as a whole within the scope of the right to be elected and to engage in political activities as guaranteed by Article 67 of the Constitution. (Ömer Faruk Gergerlioğlu, § 49). 
20.	Article 14 titled “Prohibition of Abuse of Fundamental Rights and Freedoms” of the Constitution, as follows: 
“None of the rights and freedoms embodied in the Constitution shall be exercised in the form of activities aiming to violate the indivisible integrity of the State with its territory and nation, and to endanger the existence of the democratic and secular order of the Republic based on human rights. 
No provision of this Constitution shall be interpreted in a manner that enables the State or individuals to destroy the fundamental rights and freedoms recognized by the Constitution or to stage an activity with the aim of restricting them more extensively than stated in the Constitution. 
The sanctions to be applied against those who perpetrate activities contrary to these provisions shall be determined by law.”
21. Relevant parts of the paragraphs one and four of the Article 67 titled “Right to vote, to be elected and to engage in political activity” of the Constitution, as follows: 
“In conformity with the conditions set forth in the law, … have the right to vote, to be elected, to engage in political activities …
The exercise of these rights shall be regulated by law.”
22. Article 83 titled “Parliamentary Immunity” of the Constitution, as follows:
“Members of the Grand National Assembly of Turkey shall not be liable for their votes and statements for their parliamentary works, for the views they express before the Assembly or, for repeating or revealing these outside the Assembly unless the Assembly decides otherwise on the proposal of the Bureau for that sitting.
A parliament member who is alleged to have committed an offence before or after election shall not be detained, interrogated, arrested or tried unless the Assembly decides otherwise. This provision shall not apply in cases where a member is caught in flagrante delicto requiring heavy penalty and in cases subject to Article 14 of the Constitution as long as an investigation has been initiated before the election. However, in such situations the competent authority has to notify the Grand National Assembly of Turkey of the case immediately and directly.
The execution of a criminal sentence imposed on a member of the Grand National Assembly of Turkey either before or after the election shall be suspended until the membership is ceased; the statute of limitations does not apply during the term of membership. 
Investigation and prosecution of a re-elected parliament member shall be subject to the Assembly’s lifting the immunity anew. 
Political party groups in the Grand National Assembly of Turkey shall not hold debates or take decisions regarding parliamentary immunity.”
a. Admissibility 
23. Interferences aimed at the participation of parliament members in legislative activities are subject matters that fall within the scope of the Constitutional Court’s review. 
24. The alleged violation of the right to be elected and to engage in political activities must be declared admissible for not being manifestly ill-founded and there being no other grounds for its inadmissibility.
b. Merits
i. Existence of an Interference 
25. The Constitutional Court has included the general principles regarding the right to be elected and to engage in political activities in numerous decisions. The Court has recognized that the right to be elected not only includes the right to become a candidate in elections but also the ability to exercise the authority of representation as a parliament member after being elected. It has concluded that limitations on the participation of elected parliament members in legislative activities constitute an interference with their right to be elected and, consequently, with their right to engage in political activities. (from among others see: Mustafa Ali Balbay, § 132; Mustafa Hamarat [GK], B. No: 2015/19496, 17/1/2019, § 39; Kadri Enis Berberoğlu (2), §§ 61, 62). Indeed, in the Gergerlioğlu decision, the Constitutional Court examined the legal status of the applicant, who gained parliamentary immunity after being elected as a member of parliament while being on trial in a criminal court. The Court ruled that continuing the trial without issuing a suspension decision constituted an interference with the applicant’s right to be elected and to engage in political activities. (Ömer Faruk Gergerlioğlu, § 69).  
26. In the present case, the applicant was elected as a parliament member in the 28th Parliamentary General Election held on 14 May 2023. Therefore, there is no doubt that the applicant normally enjoys parliamentary immunity. However, the trial continued, and it was decided to maintain the applicant’s detention on the grounds that the applicant’s situation fell within the exception stipulated in the second paragraph of Article 83 of the Constitution. Since the applicant was not released after being elected as a parliament member, he was unable to take the parliamentary oath and could not effectively perform his duties as a parliament member. The continued detention, which prevented the applicant from performing his duties, also constituted an interference with the right to political activity and representation of the parliament member, thus interfering with the right to be elected and to engage in political activity (for detailed details on the parliamentary immunity and the judicial processes falling within the scope of parliamentary immunity, see Ömer Faruk Gergerlioğlu, §§ 61-68). Therefore, it has been acknowledged that the decision to continue the trial and the applicant’s detention constitutes interference with the applicant’s right to be elected and to engage in political activity.
ii. Whether the Interference Constituted a Violation

27. The aforementioned interference constitutes a violation of Article 67 of the Constitution, unless it complies with the conditions specified in Article 13 titled “Restriction of fundamental rights and freedoms”. Article 13 of the Constitution, as follows:
“Fundamental rights and freedoms may be restricted only by law and in conformity with the reasons mentioned in the relevant articles of the Constitution without infringing upon their essence. These restrictions shall not be contrary to the letter and spirit of the Constitution and the requirements of the democratic order of the society and the secular republic and the principle of proportionality.”
28. In the application of Ömer Faruk Gergerlioğlu, a similar case to the current application, the Constitutional Court determined that there were no judicial mechanisms in place to provide the protection that the immunity aims to ensure. It also found that Article 14 of the Constitution was not suited to meaningfully determine the crimes excluded from parliamentary immunity solely based on judicial decisions, and thus could not be interpreted in a way that ensured certainty and predictability. In this context, the court concluded that, due to the absence of a constitutional or legal regulation providing basic protection for the right to be elected and to engage in political activity, as well as ensuring certainty and predictability, the applicant’s right to be elected and to engage in political activity guaranteed by Article 67 of the Constitution had been violated (Ömer Faruk Gergerlioğlu, §§ 119-134).
29. On the other hand, in the present case, the 3rd Criminal Chamber of the Court of Cassation concluded that the crime of attempting to overthrow the Government of the Republic of Turkey or to partially or completely prevent it from performing its duties by using force and violence, as attributed to the applicant, the defendant in the case before it on appeal, falls within the scope of Article 14 of the Constitution. Therefore, it determined that the applicant could not benefit from parliamentary immunity pursuant to the second sentence of the second paragraph of Article 83 of the Constitution, rejected the requests for release and suspension of the trial, and ruled for the continuation of the proceedings.
30. According to the 3rd Criminal Chamber of the Court of Cassation, although Article 14 of the Constitution does not directly define a crime, establish an offense, or list specific types of crimes, it provides concepts, principles, activities, and a general framework. The Chamber also stated that the intention of the Constitution was that a parliament member should not continue to benefit from immunity if they engage in activities that threaten the existence of the Republic of Turkey (see § 9).
(1) Whether the Interference was Prescribed by Law
31. In the individual application process, the Constitutional Court examines whether the interferences comply with the criteria set out in Article 13 of the Constitution when a public authority directly interferes with a fundamental right or freedom based on a constitutional norm.
32. The principle of ‘legality’ is at the forefront of these criteria. The Constitutional Court interprets the concept of legality, as outlined in Article 13, autonomously (for decisions emphasising the fundamental principles regarding the criterion of legality, see Sevim Akat Eşki, B. No: 2013/2187, 19/12/2013, § 36; Tuğba Arslan [GK], B. No: 2014/256, 25/6/2014, § 82 vd.; Fikriye Aytin ve diğerleri, B. No: 2013/6154, 11/12/2014, § 34 vd.; Hayriye Özdemir, B. No: 2013/3434, 25/6/2015, §§ 56-61; Halk Radyo ve Televizyon Yayıncılık A.Ş. [GK], B. No: 2014/19270, 11/7/2019, §§ 35-36). 
33. Although the expression ‘can be restricted by law’ in Article 13 of the Constitution is clear, the Constitutional Court has emphasized that it cannot be categorically argued that interferences carried out directly based on the Constitution with fundamental rights and freedoms do not meet the requirement of legality. In the present case, applicant’s right to be elected and to engage in political activities was interfered according to the Article 14 of the Constitution. The lower courts did not interpret and apply a legal provision passed by the legislature but rather directly relied on a constitutional provision to conclude that the applicant could not benefit from the parliamentary immunity set out in the second paragraph of Article 83 of the Constitution. It is also possible, as in the present application, that the rule enabling the interference is not a legal provision in the codes but directly a constitutional rule, a higher rule in the hierarchy of norms, which provides a much stronger safeguard for fundamental rights and freedoms. In this context, if the interference with fundamental rights and freedoms is based on a constitutional provision that allows for a certain and predictable interpretation and application, the condition of legality will be fulfilled (Ömer Faruk Gergerlioğlu, § 75).
34. However, as stated in many rulings, the principle of legality also requires a substantive content, and the nature of the law becomes important at this point. In this sense, the principle of legality guarantees the clarity of the rule regarding the restriction, ensuring its accessibility, foreseeability, and precision (Metin Bayyar ve Halkın Kurtuluş Partisi [GK], B. No: 2014/15220, 4/6/2015, § 56; Eğitim ve Bilim Emekçileri Sendikası ve diğerleri [GK], B. No: 2014/920, 25/5/2017, § 55; Halk Radyo ve Televizyon Yayıncılık A.Ş., § 37). For this very reason, in the Gergerlioğlu ruling, the Constitutional Court also decided that when the restriction is directly based on a constitutional provision, it must be assessed whether the said provision can be interpreted in a certain and predictable manner (Ömer Faruk Gergerlioğlu, § 76). 
35. Indeed, in a ruling prior to the Gergerlioğlu decision, the Constitutional Court examined whether the eighth paragraph of Article 28 of the Constitution met the ‘restriction by law’ criterion stated in Article 13 of the Constitution under the conditions of the interference in question (Ersin Basın ve Yayıncılık San. ve Tic. Ltd. Şti. and others, Application No: 2016/54096, 30/6/2021). The mentioned paragraph states that in cases where periodicals published in Turkey are convicted of violating the ‘indivisible integrity of the State with its territory and nation, the fundamental principles of the Republic, national security, and public morality’ they may be temporarily closed by court order. In line with this provision of the Constitution, the procedure, and conditions for temporarily closing periodicals were regulated in the Annex Article 2 of the Press Law No. 5680 dated 15/7/1950. On 26/6/2004, the Press Law No. 5187, which completely repealed Law No. 5680, came into force. The reason for the need for a new law in this area is stated in the general justification of the Law as “preparing a new press law in accordance with the concept of freedom of thought and press of today, and the international agreements to which Turkey is a party”. The legislator deemed it more appropriate not to include any procedure for the temporary closure of periodicals in Law No. 5187. Therefore, with the repeal of Law No. 5680, the only provision remaining in our legal system that regulates the temporary closure of periodicals as a restriction measure that could be imposed on press freedom is the eighth paragraph of Article 28 of the Constitution. In other words, the Constitution stipulates in the aforementioned paragraph that periodicals can be closed and sets the minimum standards for this closure, but the legislator chose not to include the procedure for the closure of periodicals in the laws to protect freedom of expression. (Ersin Basın ve Yayıncılık San. ve Tic. Ltd. Şti. ve others, §§ 58-63). The following analysis are included in this decision:
“64. In the aforementioned provision of the Constitution, the conditions for issuing a closure order for periodicals and the temporary nature of the decision are explicitly listed as restrictive reasons. Accordingly, for a periodical published in Turkey to be closed, it must first be found that the publication is in violation of the indivisible integrity of the state with its territory and nation, the fundamental principles of the Republic, national security, or public morality. Secondly, the person responsible for the publication must be convicted of a crime related to the violation of the indivisible integrity of the state with its territory and nation, national security, or public morality due to the content of the publication. Thirdly, the closure decision based on this conviction can only be issued by a court. Lastly, the closure decision can only be issued temporarily.
65.	 As can be seen, the eighth paragraph of Article 28, at the constitutional level, outlines a framework that lists the legitimate reasons for which the means of restriction can be used, limits the authority that can apply such a measure, and restricts the duration for which the measure can be applied. However, it does not sufficiently regulate the procedures and conditions for the use of this means. The provision states that the condition for temporarily closing a periodical publication is its “conviction for publications violating the indivisible integrity of the State with its territory and nation, the fundamental principles of the Republic, national security, and public morality”. However, it is unclear which crimes fall under this category. Moreover, the constitutional provision does not include any regulations regarding the maximum duration for which the closure can be imposed, the competent court to issue the closure decision, or the procedural rules to be followed. Therefore, it cannot be said that the provision sufficiently clarifies which actions or facts will lead to which legal consequences and how public authorities will be granted interference powers within a certain level of certainty.
…
68.The legislator did not provide reasoning for not including the procedure for the temporary closure of periodicals in the new Law No. 5187, as regulated by the repealed Law No. 5680. However, considering the general rationale of Law No. 5187, which emphasizes strengthening freedom of press, it can be understood that the new law does not include this measure as it represents a severe interference into freedom of press.
69.The required level of certainty regarding the predictability and certainty of the laws underpinning the interference largely depends on the content of the contested rule, the intended scope, and the number and situation of the individuals it addresses. It should not be forgotten that the level of certainty expected from constitutional provisions can be lower than that of laws since they are general in nature (see similarly Rekvényi/Hungary, App. No. 25390/94, 20/5/1999). Therefore, given the gravity of the threat it poses to freedom of expression and press, the temporary closure of periodicals requires a special legal regulation with specific and precise rules and strict supervision to prevent potential abuses by public authorities. Accordingly, it is understood that the indefinite closure of the newspaper in the present case arises from the lack of a good law meeting the “predictability and certainty” criteria regulating the temporary closure of periodicals. It has been concluded that the interference based on the abstract rule of Article 28(8) of the Constitution (see § 65) does not meet the requirement of legality.
36.	As can be seen in the Ersin Basın ve Yayıncılık decision, the Constitutional Court did not examine the compatibility of the eighth paragraph of Article 28 of the Constitution with other articles of the Constitution. In the interference directly applicable to the subject matter, where this provision grants the legislator permission to enact a law for the closure of periodicals -was directly applied due to the repeal of the law issued based on this provision- the Court concluded that there was no good law meeting the criteria of “predictability and clarity” that would prevent arbitrary actions by public authorities and help individuals understand the law as required by Article 13 of the Constitution. Therefore, the Court found that the interference, based on the interpretation of the abstract rule in the eighth paragraph of Article 28, did not meet the legality requirement.
37. Similarly, in the Gergerlioğlu decision, the Constitutional Court also assessed whether the phrase “in cases subject to Article 14 of the Constitution” as stated in the second paragraph of Article 83, could be interpreted as sufficiently predictable and certain, especially due to the absence of a law enacted based on this provision. Before starting its evaluation, the Constitutional Court made a careful distinction:
			82. It should be noted that the constitutional legislator did not explicitly define the crimes fall under the phrase "in cases subject to Article 14 of the Constitution" as stated in the second paragraph of Article 83, nor did the legislator enact any legal regulations to define such crimes. Therefore, the lower courts determine whether the crime being prosecuted falls within the scope of Article 14 of the Constitution not by interpreting and applying a legal provision enacted by the legislator, but by directly interpreting and applying the constitutional provision. As such, it is necessary to assess whether the lower courts’ interpretation of Article 14 of the Constitution meets the legality criterion, which expresses predictability and certainty. Similar to review of norms, the Constitutional Court holds the ultimate authority to interpret the articles of the Constitution for in individual applications (Kadri Enis Berberoğlu (2), § 71).
38.	Following a detailed evaluation, the Constitutional Court determined that the wording of Article 14 of the Constitution is not suitable for the judiciary to meaningfully interpret and define crimes excluded from legislative immunity in a way that would ensure predictability and certainty, as indicated by the phrase “in cases subject to Article 14 of the Constitution” in the second paragraph of Article 83. (see Ömer Faruk Gergerlioğlu, §§ 79-134). Consequently, in both the Gergerlioğlu decision and the earlier Ersin Basın ve Yayıncılık decision, the Constitutional Court did not review any constitutional norm in either its form or substance. Instead, in cases where constitutional norms were directly applied as the legal basis for an interference, the Court examined whether they were suitable for interpretation in a way that ensured certainty and predictability regarding such interferences. In both decisions, the Court concluded that the criteria of “predictability and certainty” in relation to the interferences in question could only be met by a law enacted based on the relevant constitutional provisions. It is clear that the enactment of such a law, permitted by the constitution falls within the discretion of the legislative body.
(2)	“Situations listed in Article 14 of the Constitution” cannot be determined by judicial decisions
39.	It is not possible to agree with the assessments in the decision of the Court of Cassation, arguing that the constitution deliberately left it to judicial precedents to determine which crimes fall within the scope of Article 14 of the Constitution, without providing a specific characterisation, which is the subject of the application. In evaluating whether the text of Article 14 of the Constitution meets the legality requirement concerning the interference subject to the application, the Constitutional Court, in addition to examining the phrase “situations listed in Article 14 of the Constitution” in the second paragraph of Article 83 of the Constitution, also reviewed whether sufficient procedural and substantive protections were provided against abuses in the determination that legislative immunity does not exist due to an investigation or prosecution of a crime considered to fall under the situations in Article 14 of the Constitution, as detailed in the Gergerlioğlu decision.
40.	The Constitutional Court began its evaluation regarding the scope of the phrase “situations listed in Article 14 of the Constitution” in the second paragraph of Article 83 by examining the text of Article 14 of the Constitution. The key aspects of the Constitutional Court’s evaluations and conclusions that are relevant to the present application are summarised as follows (see Ömer Faruk Gergerlioğlu, §§ 85-93).
i. In the reasoning of the second paragraph of Article 83 of the Constitution, it is stated that “those who committed one of the crimes specified in Article 14 before the election, and if an investigation regarding this crime was initiated before they were elected as a parliament member, they will not benefit from immunity in accordance with the provisions of the article.” Although the expression “crimes specified in Article 14” is used in the reasoning, no specific crimes are mentioned in Article 14 of the Constitution.
	ii. The title of Article 14 of the Constitution is “Prohibition of Abuse of Fundamental Rights and Freedoms”. According to the first paragraph of this article, two conditions must be met to be considered as an abuse. First, there must be the exercise of a fundamental right or freedom recognised in the Constitution. Second, this right or freedom must be exercised in a manner that aims to disrupt “the indivisible integrity of the state with its territory and nation” or to abolish the “democratic and secular Republic based on human rights”. It is important to note that Article 14 does not regulate “crimes” but rather “situations” of abuse of rights. The abuse of a right cannot automatically be considered a crime. For it to be deemed a crime, the abuse must be explicitly and separately defined as such by law. In fact, the third paragraph of the rule states that the sanctions for situations under Article 14 will be regulated by law. Therefore, no crime definition or list of crimes is provided in Article 14.
iii.	On the other hand, interpreting the first paragraph of Article 14 of the Constitution in relation to the phrase “situations listed in Article 14 of the Constitution” found in the second paragraph of Article 83—due to the reference being made to Article 14 as a whole—would lead to bizarre results. Specifically, if it is alleged that a parliament member engaged in activities aimed at disrupting the indivisible integrity of the State with its territory and nation or abolishing the democratic and secular Republic based on human rights, under the guise of exercising a fundamental right or freedom, they would not benefit from legislative immunity. However, if it is alleged that the same parliamentary member committed much more severe crimes not falling under the scope of any fundamental right or freedom, they could still benefit from legislative immunity.
iv. For the reasons mentioned above, the text of the first paragraph of Article 14 of the Constitution, as well as the phrase “situations listed in Article 14 of the Constitution” found in the second paragraph of Article 83, is not suitable for judicial bodies alone to meaningfully determine the offences that are excluded from legislative immunity based on the first paragraph of Article 14, and thus capable of being interpreted in a way that ensures certainty and predictability. 
	v. The second paragraph of Article 14 of the Constitution addresses both the state and individuals and prohibits any activities that aim to interpret one of the provisions of the Constitution in a way that destroys fundamental rights and freedoms or imposes broader restrictions than those specified in the Constitution. This provision parallels Article 17 of the European Convention on Human Rights (the Convention), which prohibits the abuse of fundamental rights and freedoms. In fact, the decision of the 3rd Criminal Chamber of the Court of Cassation in the present case states that the changes in the rule were made to align with Article 17 of the Convention. However, to date, the consideration of the European Court of Human Rights (ECtHR) on the actions it deems an abuse of rights by individuals or groups under Article 17 of the Convention when assessing whether a crime falls under the second paragraph of Article 14 of the Constitution has not been taken into account. Indeed, in the decision of the 3rd Criminal Chamber of the Court of Cassation, the precedent of the ECtHR concerning Article 17 of the Convention was not considered despite a reference to it. As a result, it is difficult to claim that there has been a consistent determination of which crimes fall under the scope of the second paragraph based on its broad language.
		vi. The third paragraph of Article 14 of the Constitution states that “The sanctions to be applied to those engaging in activities contrary to these provisions shall be regulated by law”. Although the legislature has defined many types of offenses in criminal laws, it has not enacted a law, as the will of the Turkish Grand National Assembly (TBMM), specifying which of these offense types fall within the scope of Article 14 of the Constitution.
41. The conclusion drawn from the assessment made above is expressed in the Gergerlioğlu judgment:
“95. As can be seen, Article 14 of the Constitution contains broad provisions regarding, on the one hand, the purposes for which fundamental rights and freedoms can be exercised, and on the other hand, preventing the interpretation of constitutional provisions in a way that restricts fundamental rights and freedoms more than the Constitution allows. It is understood that the activities intended to be restricted by this article are not limited to criminal acts, but rather, the article has a broad scope encompassing all activities conducted for certain purposes, whether they constitute a crime or not. Therefore, it does not appear possible for judicial bodies to meaningfully interpret the phrase ‘situations listed in Article 14 of the Constitution’ found in the second paragraph of Article 83 of the Constitution- which is not primarily aimed at determining the crimes excluded from legislative immunity- in a way that ensures certainty and predictability, based on the general and broad language of Article 14.”
42. The Constitutional Court, in its Gergerlioğlu decision, focused on the reasons why different outcomes had been reached in the interpretation of the phrase “situations listed in Article 14 of the Constitution” in the second paragraph of Article 83 of the Constitution by the Court of Cassation at various times. It was determined that the Court of Cassation sometimes referred to the first paragraph and at other times to the second paragraph of Article 14 when defining the scope of this phrase. In fact, in one of its decisions cited in the Gergerlioğlu ruling, the Court of Cassation, by considering only the first paragraph of Article 14, did not include the crime of inciting and insulting the public, which undoubtedly falls under the second paragraph of the same article as among the crimes exempted from legislative immunity (see: Ömer Faruk Gergerlioğlu, § 27).
43. The decisions submitted by the Court of Cassation in the Gergerlioğlu case (see: Ömer Faruk Gergerlioğlu, §§ 26-33), as well as the decision subject to the application (see: § 9), reveal a tendency to interpret only terrorism-related crimes within the scope of the phrase “situations listed in Article 14 of the Constitution”. However, the scope of Article 14 extends beyond terrorism-related issues (see: §§ 37-40). Furthermore, the Court of Cassation’s rulings do not clarify whether terrorism-related crimes that are not committed by abusing fundamental rights fall under the scope of legislative immunity, nor do they explain whether it is necessary for the crimes excluded from immunity to have been committed through the abuse of a fundamental right or freedom (see: Ömer Faruk Gergerlioğlu, § 96).
44. Indeed, in the Court of Cassation decision subject to the current application, “the phrase ‘situations listed in Article 14 of the Constitution’” was interpreted “within the scope of activities outlined in Article 14, such as ‘undermining the indivisible integrity of the state with its territory and nation’ and ‘engaging in activities aimed at eliminating the democratic and secular Republic based on human rights’”. The Court argued that “these activities align precisely with the definitions of terrorism and terrorist crimes found in Law No. 3713, and thus concluded that crimes such as those stipulated in Articles 302, 307, 309, 311, 312, 313, 314, 315, and 320, as well as Article 310(1) of the Turkish Criminal Code, should be considered within the scope of Article 14 of the Constitution”. However, once again, the scope was limited only to certain terrorism-related crimes. Furthermore, while the Court of Cassation in the decision approving Gergerlioğlu's conviction ruled that the crime of making propaganda for a terrorist organisation fell within the scope of Article 14 of the Constitution (see Ömer Faruk Gergerlioğlu, § 20), the 3rd Criminal Chamber of the Court of Cassation in the decision subject to this application did not consider the crime of propagating for a terrorist organisation—nor other crimes it did not view as “independent terrorist offenses- infractions terroristes autonomes”—to fall within the scope of Article 14 of the Constitution (see: § 9). 
45. In its previous rulings, the Constitutional Court has stated that the exceptions to Article 83 of the Constitution should be interpreted narrowly and in favour of freedom, considering also the right to vote, be elected, and engage in political activities, as guaranteed by Article 67 of the Constitution (see: Mustafa Ali Balbay, § 114; Mehmet Haberal, B. No: 2012/849, 4/12/2013, § 99; Kadri Enis Berberoğlu (2), § 91).). In the 3rd Criminal Chamber’s decision, which is the subject of the current application, unlike the Court of Cassation’s previous case law the crimes falling within the scope of Article 14 of the Constitution were listed. However, the decision did not provide a reasonable justification for why the previous case law was changed, nor did it explain why the second and third paragraphs of Article 14 were entirely excluded from consideration, despite the fact that the phrase “situations listed in Article 14 of the Constitution” in Article 83(2) of the Constitution refers to the entirety of Article 14.
46. 	Thus, it is not possible to state that the interpretations made by the 3rd Criminal Chamber of the Court of Cassation regarding the phrase “situations listed in Article 14 of the Constitution” in Article 83(2) of the Constitution provide certainty and predictability based on the text of Article 14 of the Constitution. Therefore, it should be noted that the Court of Cassation’s decisions continue to fall short of eliminating this uncertainty.
(3)	The Duty to Ensure Certainty in the phrase “Situations listed in Article 14 of the Constitution” Belongs to the Legislator
47.	In the Gergerlioğlu ruling, the Constitutional Court emphasised that the authority to resolve the ambiguity in the phrase “situations listed in Article 14 of the Constitution” is exclusively assigned to the legislator by the Constitution. Indeed, the Article 14(3) of the Constitution states that “The sanctions applicable to those engaged in activities contrary to these provisions shall be prescribed by law, and the Article 67(3) regulates the right to vote, to be elected, and to engage in political activities and provides that “The exercise of these rights shall be regulated by law.”.
As seen, the Constitution grants the task of ensuring the clarity of the phrase “situations listed in Article 14 of the Constitution” as mentioned in the second paragraph of Article 83, to the legislator. It does not give authority to the judiciary to determine crimes falling under Article 14 through interpretation. Undoubtedly, since the judiciary is not a law-making body, it cannot determine the scope of parliamentary immunity, and consequently, the right to be elected and engage in political activities, through interpretation (see: Ömer Faruk Gergerlioğlu, § 98; for more on this issue, see also Kadri Enis Berberoğlu (2), § 89).
48.	The Constitutional Court acknowledges that without a law reflecting the will of the Turkish Grand National Assembly (TBMM), it is not possible to limit fundamental rights and freedoms through the jurisprudence of the Constitutional Court or other courts (Tuğba Arslan, § 80 et seq.; Eğitim ve Bilim Emekçileri Sendikası and others, § 54; Halk Radyo ve Televizyon Yayıncılık A.Ş., § 36; Süleyman Kurtel [GK], B. No: 2016/1808, 22/1/2021, § 56). In fact, Article 13 of the Constitution, which regulates the context of restricting fundamental rights and freedoms, adopts the principle that rights and freedoms can only be restricted “by law” as a fundamental rule. (For decisions emphasising the principle of legality in other contexts, see: Sevim Akat Eşki, § 36; Tuğba Arslan, § 82; Hayriye Özdemir, §§ 56-61; Halk Radyo ve Televizyon Yayıncılık A.Ş., § 35).
49. The reason the Constitution requires an exist of a formal law when interfering with fundamental rights and freedoms is that this is a necessity of the rule of law. A law represents the will of the Turkish Grand National Assembly (TBMM) and is a legislative act carried out in accordance with the procedures stipulated in the Constitution. This approach provides a significant safeguard in the realm of fundamental rights and freedoms (Halk Radyo ve Televizyon Yayıncılık A.Ş., § 36). In this was, it is ensured that the executive and judicial branches remain bound by the principles and limits established by the legislature, preventing fundamental rights and freedoms from being easily restricted through regulations at lower levels of the legal hierarchy. The Constitutional Court considers the absence of a formal law in the restriction of fundamental rights and freedoms as a severe violation of the Constitution (Tuğba Arslan, § 98).
50. In the Tuğba Arslan decision, the Constitutional Court emphasised that, according to Article 87 of the Constitution, the authority to “enact, amend, and repeal laws” belongs to the Turkish Grand National Assembly (TBMM). The rule in Article 7 of the Constitution, which states “Legislative power belongs to the Grand National Assembly of Turkey on behalf of the Turkish Nation. This power cannot be delegated” encompasses both the substantive and procedural aspects of law-making. The meaning of Article 7 is that the authority to make laws cannot be transferred to another body, and as a natural consequence of this, any regulation that must be enacted by law according to the Constitution cannot be made by another authority (see: Tuğba Arslan § 85).
51. In addition, Article 138 of the Constitution, titled “Independence of the Courts” states that “Judges shall be independent in the discharge of their duties; they shall give judgment in accordance with the Constitution, laws, and their personal conviction conforming to the law.”. In this respect, the judicial power exercised by independent and impartial courts must be used “in accordance with the Constitution, the law, and legal principles” on behalf of the Turkish Nation as stipulated by Article 9 of the Constitution. However, Article 13 of the Constitution, which requires that the restriction of fundamental rights and freedoms can only be made by law, does not allow courts to impose a limitation on a right or freedom directly without a legal provision. The exercise this power, which explicitly granted to the legislative body by the Constitution, by the courts directly would constitute a clear violation of Article 6 of the Constitution. Article 6 titled “Sovereignty” provides that “The Turkish Nation shall exercise its sovereignty through the authorized organs, as prescribed by the principles set forth in the Constitution.” and “No person or organ shall exercise any state authority that does not emanate from the Constitution.”.
52.	The use of powers by public authorities that do not derive from the Constitution has had severe consequences for the state and society. A typical example of this is the court rulings that prohibited female students from attending higher education institutions while wearing headscarves. Initially enforced through arbitrary administrative practices, the headscarf bans, which had no constitutional or legal basis, were later justified by two decisions of the Constitutional Court in 1989 and 1991. These Constitutional Court rulings were used as the legal basis for restricting the freedom of religion and belief in the context of headscarves for many years (see: Constitutional Court decisions AYM, E.1989/1, K.1989/2, dated 7/3/1989; AYM, E.1990/36, K.1991/8, dated 9/4/1991).
53. Later, the European Court of Human Rights (ECtHR) also examined the prescribed by law requirement about the headscarf issue in its Leyla Şahin v. Turkey decision in light of its autonomous interpretation principles. The ECtHR, which accepted that rights can be restricted without formal legal provisions, made extensive references to the Constitutional Court’s rulings on the matter. It concluded that these decisions, along with regulations that lacked legal and constitutional foundations, were sufficient legal grounds for the restrictions. (see: Leyla Şahin v. Turkey, Application No. 44774/98, 29/6/2004, §§ 33-51).	
54. Unlike the European Court of Human Rights' (ECtHR) assessment, which took into account the different legal systems of the countries party to the Convention, the Constitutional Court of Turkey, in the Tuğba Arslan decision, held that law created by judges can never acquire the status of a “law” in areas strictly organised around the formal principle of legality as the restriction of human rights and freedoms. The Court further ruled that its 1989 and 1991 decisions, which had become the basis for regulating students’ attire in Turkey, could not be considered as rules meeting the “legality requirement” stated in Article 13 of the Constitution, which mandates that fundamental rights and freedoms can only be restricted by law (see: Tuğba Arslan §§ 96, 98).
55. In this context, the decision of the 3rd Criminal Chamber, which is the subject of the application, or the precedent of any other judicial body cannot be accepted as rules meeting the “legality requirement” set forth in Article 13 of the Constitution, which mandates that fundamental rights and freedoms can only be restricted by law. It is not constitutionally possible to consider a matter as a “gap” which the Constitution requires to be regulated by law (see: § 9), and any such attempt would mean that a judicial authority is exercising a power explicitly granted to the parliament by the Constitution. Such an interpretation cannot be reconciled with the wording of Article 14 or the regime for restricting fundamental rights and freedoms prescribed in Article 13 of the Constitution. Abstract constitutional norms, which allow some flexibility in interpretation by the legislature, cannot be described as “deliberate gaps left by the Constitution.”. If the interpretation of constitutional norms regulating fundamental rights and freedoms results in a restriction, it can only be “filled” by the legislator, as required by the imperative provision of Article 13 of the Constitution, and not by judicial decisions.
56. 	Since the Constitutional Court's Gergerlioğlu decision dated 1/7/2021, the legislator has not enacted any legal regulation to clarify the phrase “situations listed in Article 14 of the Constitution” as stated in the second paragraph of Article 83 of the Constitution. Article 83(2) stipulates that a duly elected parliament member cannot be detained, arrested, questioned, or stand a trial without the consent of the Turkish Grand National Assembly (TGNA) during their term. Given parliamentary practice and tradition, it is unreasonable to expect the applicant, who is a parliament member, to foresee that judicial authorities could determine that he lacks legislative immunity during his term, even if the investigation began before his election as a parliament member. In this respect, the Constitutional Court once again emphasises the clear absence of constitutional or legal rules providing sufficient predictability and guarantees regarding the scope of legislative immunity related to the situations outlined in Article 14 of the Constitution (Ömer Faruk Gergerlioğlu, § 102).
57. When all these factors are considered together, it has been concluded that it is not possible to ensure certainty and predictability regarding which crimes fall within the scope of the phrase “situations listed in Article 14 of the Constitution” as stated in the second paragraph of Article 83 of the Constitution through judicial interpretations rather instead of through legislation. This conclusion is based on the combined reading of Article 14, Article 67, which regulates the right to vote, to be elected, and to engage in political activities, and Article 83 of the Constitution (Ömer Faruk Gergerlioğlu, § 103). Therefore, there is no reason to depart from the conclusion reached in the Gergerlioğlu decision.
(4) Safeguards Against Misuse
58. In the Gergerlioğlu decision, the Constitutional Court also examined whether there are procedural and substantive safeguards in place during the determination of whether legislative immunity does not apply due to an investigation or prosecution for a crime falling within the scope of Article 14 of the Constitution. This was to ensure compliance with the principle of legality.
59. A law that permits interference with fundamental rights and freedoms must also contain certain safeguards against arbitrary actions by public authorities. The principle of legality guarantees the foreseeability and certainty of rules relating to limitations. Certainty implies that legal regulations on the restriction of fundamental rights must be clear in content, purpose, and scope, so that individuals can understand their legal situation. It also means that the regulation should not lead to arbitrariness. A legal regulation must clearly outline which behaviors or facts will lead to which legal consequences and what kind of intervention authority will be granted to public authorities in this context. Only under such conditions can individuals foresee their rights and obligations and adjust their conduct accordingly (see Atilla Yazar and others [Plenary], Application No: 2016/1635, 5/7/2022, §§ 100-178; Hamit Yakut [Plenary], Application No: 2014/6548, 10/6/2021, §§ 76-137; Hayriye Özdemir, §§ 56, 57; Eğitim ve Bilim Emekçileri Sendikası and others, § 56; Halk Radyo ve Televizyon Yayıncılık A.Ş., § 38; Metin Bayyar and Halkın Kurtuluş Partisi, § 57. For explanations on the principle of certainty in norm review decisions, see numerous cases including Constitutional Court decisions E.2009/51, K.2010/73, 20/5/2010; E.2011/18, K.2012/53, 11/4/2012). Moreover, the degree of certainty required in the relevant legal regulation will increase in proportion to the extent of the interference with fundamental rights (Sara Akgül [Plenary], Application No: 2015/269, 22/11/2018, § 109; Hayriye Özdemir, § 58).
60. In the Gergerlioğlu decision, the Constitutional Court concluded that the phrase "situations in Article 14 of the Constitution" in the second paragraph of Article 83 of the Constitution is not clear, precise, understandable, and applicable in a manner that leaves no room for hesitation or doubt, both for individuals and for public authorities, including courts.
61. It is necessary to emphasize once again that there are no provisions in the Constitution, laws, or the Rules of Procedure of the Grand National Assembly of Turkey (TBMM) that contain substantive and procedural safeguards concerning the prosecution of a member of parliament for a crime committed within the scope of situations in Article 14 of the Constitution, provided that the investigation was initiated before the election. This is one of the two exceptions to the rule that legislative immunity can only be lifted by a decision of the Assembly (Ömer Faruk Gergerlioğlu, § 114).
62. In this context, it has been stated that the only condition for a member of parliament to be deprived of legislative immunity for crimes considered under the situations in Article 14 of the Constitution is that the investigation must have been initiated before the election. The Constitutional Court expressed that the requirement that the investigation be initiated before the election does not provide sufficient safeguards against interference with the right to be elected and to engage in political activities, in the context of protecting legislative immunity, which primarily aims to ensure that members of parliament can properly fulfill their democratic functions, given the ambiguity of the situations in Article 14 of the Constitution. Additionally, the Constitutional Court determined that the obligation stipulated in the final sentence of the second paragraph of Article 83 of the Constitution, which reads, "However, in this case, the competent authority must immediately and directly notify the Grand National Assembly of Turkey," does not have a constitutive effect in the determination of the absence of immunity. Therefore, this provision does not constitute a safeguard in the method of determining the absence of immunity by judicial authorities. Another finding by the Constitutional Court is that the identity of the competent authority responsible for notifying the TBMM of the situation has not been clarified (see Ömer Faruk Gergerlioğlu, §§ 115-118).
63. In the Gergerlioğlu decision, it was determined that judicial authorities did not make the minimum assessments expected by the Constitutional Court in its previous rulings for reaching a decision on the absence of immunity for an elected member of parliament. Instead, they only evaluated whether the crime attributed to the applicant fell within the scope of the "situations in Article 14 of the Constitution" (see Ömer Faruk Gergerlioğlu, §§ 106-112, 119-123). In the present case, the 3rd Criminal Chamber of the Court of Cassation did not carry out the following minimum assessments shown in the Gergerlioğlu decision, as there is no law containing safeguards against arbitrary practices by public authorities:
i. Whether there is a law clarifying the scope of the phrase "situations in Article 14 of the Constitution" as stipulated in the second paragraph of Article 83 of the Constitution,
ii. As established in the Constitutional Court’s jurisprudence, whether the criminal accusation is serious enough to prevent the member of parliament from benefiting from legislative immunity, and whether it is an unnecessary allegation that would hinder the member of parliament from fully performing their duties,
iii. Whether the allegations forming the basis of the determination of the absence of legislative immunity were made solely for political purposes and, in particular, whether the real aim of the accusation is to unfairly interfere with a member of parliament and threaten their freedom and independence while performing their duties,
iv. Whether an appropriate investigation has been conducted to demonstrate that the reasons underlying the accusation should be taken seriously and to verify the facts,
v. Whether the act in question falls within the scope of fundamental rights and freedoms protected under the Constitution, especially freedom of expression, and for what reasons it is characterized as a threat to the democratic system and thus an abuse of rights,
vi. Considering the amendment made to Article 14 of the Constitution in 2001, in light of the provision stipulating that rights and freedoms enshrined in the Constitution cannot be used with the aim of overthrowing these rights and freedoms, whether the offense attributed involves an act that poses a direct and imminent danger to democratic life if it constitutes the expression and dissemination of thoughts, whether it causes actual harm, and whether the applicant's intention was to destroy the rights of others,
vii. Whether determining the absence of legislative immunity is necessary to protect the honor and dignity of the member of parliament and to ensure that the parliamentary proceedings are not disrupted, and whether investigative and prosecutorial actions falling within the scope of immunity—especially protective measures—can be postponed until the end of the parliamentary term or until the Assembly decides to lift the immunity,
viii. Whether, in the case of a determination of the absence of legislative immunity, there is a high likelihood that the legal qualifications of the allegations may change subsequently, and whether possible new qualifications would also fall within the scope of "situations in Article 14 of the Constitution,"
ix. Whether the use of the authority granted by Article 14 of the Constitution to the state "in a manner strictly proportional to the severity and duration of the threat to the democratic system" makes the determination of the absence of legislative immunity as the last resort when alleging that the actions of a member of parliament fall within the scope of "situations in Article 14 of the Constitution."
64. In our legal system, there is no independent judicial mechanism in place to assess the severity of the harm or danger to democratic life and the rights of others caused by a member of parliament's actions before proceeding with an investigation or prosecution. Currently, neither such a mechanism exists, nor is there a law defining how the prosecution offices and courts should exercise the authority to determine the absence of a member of parliament's immunity. Moreover, there is no law providing judicial authorities with the tools necessary to assess whether the interference with the rights to stand for election and to engage in political activities, resulting from the determination of the absence of a member of parliament's immunity, would be constitutional. The current practice is not suitable for preventing arbitrary and disproportionate interferences with members of parliament's legislative immunities through a criminal investigation or prosecution. This practice, which would lead to unnecessary interference and pressure on members of parliament, constitutes a severe infringement on their rights to stand for election and engage in political activities. It should not be resorted to as long as other more safeguarded procedures, such as the lifting of immunity by the Assembly or the suspension of the trial until the end of the parliamentary term, are available. The legislature should regulate this area with a law that ensures constitutional safeguards (see Ömer Faruk Gergerlioğlu, §§ 124-125).
(5) The Scope of Article 14 of the Constitution and the Protection It Provides
65. The conclusion reached by the Constitutional Court in the Ömer Faruk Gergerlioğlu decision cannot be characterized as "eliminating the application of the current constitutional norm or rendering it ineffective" (see § 9). In this context, it must be reiterated that Article 14 of the Constitution was not enacted with the purpose of defining the offenses excluded from legislative immunity (see Ömer Faruk Gergerlioğlu, § 84). According to Article 14 of the Constitution, which appears to have been introduced to establish certain general principles concerning fundamental rights and freedoms, it is evident that the Constitutional Court's decisions in the cases of Ömer Faruk Gergerlioğlu and Leyla Güven did not nullify or render the constitutional provision ineffective.
66. In the first paragraph of Article 14 of the Constitution, using fundamental rights and freedoms for the purposes of "disrupting the indivisible integrity of the State with its territory and nation" and "eliminating the democratic and secular Republic based on human rights" is considered an abuse of these rights and freedoms. Undoubtedly, the abuse of a fundamental right or freedom cannot be protected by law. The fact that this is specifically stated by the constitution-maker is to emphasize the situations mentioned in the article. The Constitutional Court's evaluations regarding whether the text of Article 14 of the Constitution ensures the certainty and foreseeability of the phrase "situations in Article 14 of the Constitution" in the second paragraph of Article 83 of the Constitution do not have any consequences in the legal domain regarding the meaning and scope of the prohibition of abuse of rights in the first paragraph of Article 14.
67. In the second paragraph of Article 14 of the Constitution, a rule of interpretation on how constitutional provisions should be interpreted is set out. With this rule, the constitution-maker prohibits the interpretation of constitutional provisions in a way that would allow for the elimination of fundamental rights and freedoms and broader restrictions than those specified in the Constitution. Indeed, in the Gergerlioğlu decision, the Constitutional Court interpreted Articles 83 and 14 of the Constitution in a systematic and rights-centered manner in the context of protecting democracy. It concluded that the interference with the applicant, a member of parliament’s, rights to stand for election and engage in political activities as stated in Article 67 of the Constitution, due to the inability to benefit from the legislative immunity protected under Article 83 of the Constitution, violated the Constitution. In this context, it is not possible to claim that the Constitutional Court's decision in the Gergerlioğlu case resulted in the "elimination or rendering ineffective" of the provision in the second paragraph of Article 14 of the Constitution.
68. In the last paragraph of Article 14 of the Constitution, it is stated that sanctions for the violation of the prohibition of abuse of rights must be regulated by law. Once it is determined that a member of parliament has abused a fundamental right or freedom with an activity, and if it is accepted that the rule that such a person cannot benefit from the legislative immunity in Article 83 of the Constitution can be introduced as a sanction, the sanction in question must be regulated by law according to the mandatory provision of the Constitution. There is no such law, nor is there a provision in the penal laws specifying which crimes should be considered as an abuse under Article 14 and, consequently, excluded from the scope of legislative immunity, as mentioned in the Constitutional Court's decisions. Therefore, it cannot be said that the Constitutional Court's case law "eliminates" or "renders ineffective" the third paragraph of Article 14 of the Constitution in this regard.
69. Essentially, in the concrete case and in the case subject to the Gergerlioğlu decision of the Constitutional Court, it is not a matter of eliminating or rendering ineffective a constitutional provision but rather a clear violation of the prohibition of "abuse," which is incompatible with the spirit of the 2001 amendment to Article 14 of the Constitution. After the 2001 amendment, it should be recalled that Article 14 of the Constitution not only aimed to provide protection against individuals who abuse fundamental rights and freedoms but also intended to provide protection against the state and public authorities engaging in activities aimed at eliminating fundamental rights and freedoms or restricting them more broadly than specified in the Constitution. Accordingly, the state's purpose of "restricting fundamental rights and freedoms more broadly than specified in the Constitution" will now also be considered a form of abuse. In other words, the state cannot engage in activities aimed at eliminating the rights and freedoms enshrined in the Constitution and imposing broader restrictions on fundamental rights and freedoms than those specified in the Constitution (see Ömer Faruk Gergerlioğlu, § 100).
70. In the Gergerlioğlu decision, despite the existence of this new "abuse" prohibition imposed on the state, it was stated that any attempt by the courts to interpret the phrase "situations in Article 14 of the Constitution" through the text of Article 14 of the Constitution would inevitably undermine the principles of legality and the prohibition of analogy, as the concepts and principles mentioned in the rule can only be defined by the legislature and cannot be objectively determined by the courts. This would also contravene the will of the constitution-maker as reflected in the 2001 amendments to the rule, which established that fundamental rights and freedoms should not be restricted more broadly than specified in the Constitution (see Ömer Faruk Gergerlioğlu, § 101).
70. In the Gergerlioğlu decision, despite the existence of this new “abuse” prohibition imposed on the state, it was stated that any attempt by the courts to interpret the phrase “situations listed in Article 14 of the Constitution” through the text of Article 14 of the Constitution – given that determining which crimes the concepts and principles in the rule correspond to in criminal law is a task that should be left to the legislator and that it is not possible for the courts to determine this objectively – would inevitably violate the principles of legality and the prohibition of analogy, and would also contradict the constitutional intent expressed through the 2001 amendments to ensure that fundamental rights and freedoms are not restricted more broadly than stipulated in the Constitution (Ömer Faruk Gergerlioğlu, § 101).
71. It is clear that the task of ensuring the clarity of the phrase "situations listed in Article 14 of the Constitution" in the second paragraph of Article 83 of the Constitution was exclusively entrusted to the legislator by the constitutional legislator, and that judicial precedents cannot be accepted as rules that meet the “legality requirement” stated in Article 13 of the Constitution, which stipulates that fundamental rights and freedoms can only be restricted by law. Nevertheless, by using the authority given to the Turkish Grand National Assembly (TBMM), the judiciary issued a decision that led to the applicant not benefiting from legislative immunity, which is protected under Article 83 of the Constitution, and therefore prevented the applicant from exercising the right to stand for election and engage in political activity, as guaranteed under Article 67 of the Constitution. In the present case, despite the explicit provision of the Constitution and the clear jurisprudence of the Constitutional Court, a restrictive interpretation was preferred, one that goes beyond the limitations stipulated in the Constitution for fundamental rights and freedoms, and thus violated the prohibition on interpretation set forth in the second paragraph of Article 14 of the Constitution, titled “Prohibition of Abuse of Fundamental Rights and Freedoms.”
(6) Conclusions Regarding Legality
72. The conclusions reached under the title of legality can be summarized as follows:
i. The text of Article 14 of the Constitution is not suitable for judicial bodies to meaningfully determine, through their decisions alone, the offenses excluded from legislative immunity as indicated by the phrase “situations listed in Article 14 of the Constitution” in the second paragraph of Article 83, in a way that ensures clarity and predictability.
ii. In fact, the different conclusions reached by the 3rd Criminal Chamber of the Court of Cassation in its decision and other court decisions submitted to the Constitutional Court in the same matter confirmed the Constitutional Court's assessment, demonstrating that the rule does not allow for a consistent and sustainable interpretation that would ensure clarity and predictability.
iii. The task of ensuring the clarity of the phrase “situations listed in Article 14 of the Constitution” in the second paragraph of Article 83 of the Constitution belongs exclusively to the legislator, and to this day, the legislator has not enacted any legal regulation to provide such clarity.
iv. Judicial precedents that have formed the basis for interference with the elected members’ rights to stand for election and engage in political activities cannot be accepted as rules that meet the “legality requirement” stipulated in Article 13 of the Constitution, which states that fundamental rights and freedoms can only be restricted by law.
v. Providing clarity to the phrase “situations listed in Article 14 of the Constitution” in Article 83(2) through judicial decisions would constitute an interference with the right to stand for election and engage in political activities, which is not constitutionally permissible, and would also mean that a power explicitly granted to the parliament by the Constitution is being exercised by the judiciary.
vi. No provisions in the Constitution, laws, or the Rules of Procedure of the TBMM provide substantive or procedural guarantees regarding the trial of a member of parliament for a crime that falls within the scope of the situations listed in Article 14, provided that an investigation was initiated before the election.
vii. The current practice does not include all the necessary procedural guarantees to prevent arbitrary actions or regulate the discretion of judicial authorities; nor does it contain a procedure that would require the judiciary to assess whether an interference with legislative immunity is necessary for a compelling social need and whether it is proportional, at the same level of safeguards provided in the procedure for lifting immunity by the parliament.
(7) Uniform Interpretation of the Constitution and the Objective Function of Constitutional Court Decisions
73. The duties and powers of constitutional organs are regulated directly by the constitutional legislator. While the Court of Cassation is tasked as the final review body for decisions and rulings rendered by judicial courts, which are not assigned to another judicial authority by law, the duty to ensure the uniform application and interpretation of constitutional provisions is assigned to the Constitutional Court. As stated in the reasoning of Article 148, the decisions of the Constitutional Court on individual applications have a "compelling" nature for public authorities, pushing them to act more in line with the Constitution and laws. In essence, the final paragraph of Article 153 also states that the decisions of the Constitutional Court are binding on all organs exercising public power, including the courts.
74. On the other hand, any contradiction by public authorities, particularly the courts, with the precedents established by the Constitutional Court in its exercise of the final authority to interpret the Constitution, would lead to confusion in interpretation and is unacceptable in a legal order based on the supremacy of the Constitution. For this reason, after the Constitutional Court renders a decision, particularly in individual applications, public authorities must review their actions and decisions, and courts must reexamine their existing jurisprudence, in light of their duty to issue rulings in compliance with the Constitution as required by Article 138. Ensuring the uniform operation of the constitutional order in any other way would be impossible.
75. From the moment a violation is established by the Constitutional Court, public authorities are obliged to take the necessary measures to rectify it, without the need for the Court to repeatedly identify similar violations in other cases. If a structural problem has been identified, as in the present application, the objective effect of the Constitutional Court’s decision must be acknowledged as significantly stronger. Otherwise, it must be accepted that only some of the individuals in the same legal situation, where a constitutional violation has been judicially established, would benefit from legal protection, which would contradict the principles of constitutional supremacy and the rule of law. Moreover, public authorities' failure to comply with Constitutional Court decisions or disregard the outcomes reached in such decisions would not only undermine the constitutional legitimacy of those authorities' actions but would also render the fundamental purpose of constitutional adjudication in a democratic state governed by the rule of law—the principle of constitutional supremacy, which requires all actors exercising public power to act in accordance with the principles and norms set out in the Constitution—ineffective (see Kadri Enis Berberoğlu (3) [Plenary], Application No: 2020/32949, 21/1/2021, §§ 107-108).
76. Undoubtedly, the Constitutional Court is not the sole authority in interpreting the provisions of the Constitution. The implementation of constitutional provisions, the protection of fundamental rights and freedoms, and concretizing them in disputes are also the responsibilities of other judicial bodies and all organs exercising public power. In this context, it should once again be emphasized that while all constitutional organs have the authority to interpret the rules and guarantees concerning fundamental rights and freedoms within the Constitution, the Constitutional Court has the final authority to interpret constitutional provisions in both normative review and individual applications (with some modifications, see Kadri Enis Berberoğlu (2), § 71).
77. In fact, in previous decisions, the Constitutional Court has concluded that the interpretations made by courts regarding Article 14 of the Constitution did not meet the legality criterion, which ensures predictability and clarity. The Constitutional Court has interpreted Article 14 of the Constitution narrowly, in favor of freedoms, and in a definitive manner. The findings of the Constitutional Court in the Gergerlioğlu decision are applicable to the current application, as they were to other individuals in similar situations. The similarity here does not lie in the nature of the alleged crime but rather in the determination that there was no immunity under Article 14 of the Constitution.
78. On the other hand, the individual application decisions of the Constitutional Court have two fundamental functions: objective and subjective. The objective function of the Constitutional Court's decisions is to interpret the provisions of the Constitution regarding fundamental rights and freedoms and to oversee their application. The subjective function is to examine whether these provisions were violated in the specific case brought before it through an individual application and, if necessary, to rule in favor of the applicant for redress (see K.V. [Plenary], Application No: 2014/2293, 1/12/2016, §§ 52-53; F.N.G., Application No: 2014/11928, 21/6/2017, §§ 37-38).
79. After individual application decisions, public authorities and lower courts, in their review of the same issues, must take into account the decisions of the Constitutional Court regarding the application and interpretation of the Constitution, the determination of the scope and limits of fundamental rights, and the necessities of human rights. They must consider the results reached through the interpretation of the provisions of the Constitution (see İbrahim Er and others [Plenary], Application No: 2019/33281, 26/1/2023, § 47). The objective function of the Constitutional Court's decision is for public authorities to act in accordance with the principles established by the Court, to eliminate the unconstitutionality stemming from existing violations of fundamental rights and freedoms, and to take measures to prevent new violations based on the determinations made regarding how to remedy a violation. Thus, when the Constitutional Court interprets fundamental rights and freedoms, it takes on an objective function by creating a legal order in which all other organs and individuals are obliged to act in accordance.
80. It should be accepted that the objective function of the Constitutional Court’s decisions, which involves interpreting and applying the Constitution, is more prominent than the subjective function. One reason for this is that, as stated in Article 2 of the Constitution, one of the characteristics of the Republic of Turkey is being a “democratic state governed by the rule of law that respects human rights,” and, as stated in Article 14, the state is founded on “human rights-based democracy.” As a natural consequence, the state has an obligation to address the underlying issues of a violation identified by the Constitutional Court. The obligation to respect and rely on human rights requires the state to ensure all rights and freedoms enshrined in the Constitution for everyone within its jurisdiction and to prevent violations of rights.
81. In line with the principle of subsidiarity, the individual application to the Constitutional Court provides a means of seeking redress only in cases where violations are not remedied by other judicial bodies. Therefore, fundamental rights and freedoms must be primarily protected by public authorities and lower courts. This demonstrates that the primary function of the Constitutional Court’s decisions is the interpretation of constitutional rights and freedoms. Thus, although the individual application process is initiated by a concrete application, its results take on an objective character, becoming an instrument of objective legal protection.
82. Moreover, to prevent all disputes regarding the same issue from being brought before the Constitutional Court, the objective function is vital for individual applications. It would be unsustainable to expect the Constitutional Court to rule on every dispute through individual applications concerning matters it has already resolved. The proper functioning of the individual application process hinges critically on the Constitutional Court's interpretation of the Constitution. For the Court to best fulfill this function, it must focus not on ensuring justice in each individual application, but rather on matters that it has not previously interpreted (for similar assessments, see K.V., § 53; F.N.G., § 38; İbrahim Er and others, § 47).
83. The continued occurrence of the same violations by public authorities not only increases the workload of the Constitutional Court, making the individual application mechanism ineffective, but also negatively affects the function of individual applications in protecting fundamental rights and freedoms if the outcomes of the decisions are applied only to the specific case at hand. For this reason, public authorities must, where necessary, adopt general measures to prevent the recurrence of violations and remedy the legal consequences of these violations in light of the Constitutional Court's decisions.
84. In the Gergerlioğlu decision, the Constitutional Court found that the current system, which lacks sufficient guarantees for ensuring legislative immunity, prevents elected members of parliament from freely expressing the views of the public and, in this sense, hinders certain individuals or groups from participating in the political life of the country. This, in turn, nullifies the right to be elected and to engage in political activities (see Ömer Faruk Gergerlioğlu, § 130). After establishing that the right to be elected and engage in political activities had been violated, the Constitutional Court made the following assessments regarding the remedy required:
"198. On the other hand, the violation found concerning the right to be elected and engage in political activities in the present application stems from the lack of a clear constitutional or legal provision that would allow public prosecutors or lower courts to interpret legislative immunity in accordance with the Constitution.
199. For the legal system to effectively implement the method of determining the absence of legislative immunity due to an investigation or prosecution for a crime deemed to fall under the situations listed in Article 14 of the Constitution, the determination of which crimes fall within the scope of Article 14 and the establishment of a legal system with procedural and substantive safeguards are matters within the discretion of the legislative body.
200. However, the absence of such a law would not create a constitutional gap. This is because the procedure for lifting immunities by the parliament, as stipulated in the second paragraph of Article 83 of the Constitution, can be applied to all crimes.
201. In this respect, given that the applicant was a member of parliament during the trial, that the case concerned one of the exceptions to immunity, and that the Constitutional Court’s decision highlighted the constitutional and legal uncertainty surrounding the issue, it was deemed necessary to send a copy of the decision to the legislative body for information."
85. In certain cases, the Constitutional Court may find it useful or necessary to indicate the measures the state should or could take to eliminate the conditions that led to the violation. Additionally, in some instances, the nature of the identified violation may require individual or general measures to be taken.
86. In the Gergerlioğlu decision, the Constitutional Court stated that, until a decision is made by the Turkish Grand National Assembly (TBMM) to lift the applicant's legislative immunity, the action that the courts must take is to issue a stay of proceedings and order the applicant’s release, unless there is a clear constitutional or legal regulation that provides the necessary guarantees to protect the right to be elected and engage in political activities and ensures clarity and predictability. After highlighting the need for a "constitutional or legal regulation" as a general measure in its decision, the Constitutional Court noted that, under the current system, the immunity of members of parliament can only be lifted by the TBMM. As a specific measure, the Court also stated that the applicant should be released until such a decision is made.
87. In the Gergerlioğlu decision, the Constitutional Court addressed the issue arising from the phrase "situations listed in Article 14 of the Constitution" in the second paragraph of Article 83, which served as the basis for interference with the right to be elected and engage in political activities for elected members of parliament, and it revealed the structural problem. It is evident that the Constitutional Court's assessments in the Gergerlioğlu decision regarding the structural problems are not tied to the specific crimes attributed to the applicants, making the objective nature of the decision even more apparent.
88. Although public authorities exercising public power are generally obligated to resolve the underlying issues of the violation identified by the Constitutional Court, the 3rd Criminal Chamber of the Court of Cassation acted contrary to the Constitutional Court's jurisprudence and failed to fulfill its duty to prevent similar violations. Instead, it violated the applicant’s constitutional rights by interpreting them narrowly—using a power granted to parliament under the Constitution.
(8) Final Assessments
89. In the application under review, it was decided that the trial of the applicant, who gained legislative immunity after being elected as a member of parliament while being tried in a criminal case as a detainee, would continue without a stay of proceedings on the grounds that the applicant’s situation fell under the exception stipulated in the second paragraph of Article 83 of the Constitution. The applicant was not released, could not take the parliamentary oath in the TBMM, and was unable to fulfill his parliamentary duties.
90. In a legal system lacking sufficient guarantees to ensure legislative immunity, the elected representatives of the people, who represent their electorate, draw attention to their demands, and defend their interests, would face serious and deterrent pressure on many fundamental rights and freedoms that are indispensable to them—most notably the freedom of expression and the right to participate in political activities. As a result, it would be impossible for them to freely enjoy these rights and freedoms (see Ömer Faruk Gergerlioğlu, § 128).
91. However, the role of a member of parliament holds a superior public benefit and importance conferred by a democratic political life. For precisely this reason, members of parliament are granted constitutional protection. Unconstitutional interferences with the freedom of expression or other rights and freedoms that members of parliament exercise to fulfill their parliamentary duties would eliminate the political representation conferred by the public will and prevent the will of the electorate from being reflected in the parliament (see Mustafa Ali Balbay, § 129; Ömer Faruk Gergerlioğlu, § 129).
92. Both Article 83 of the Constitution, which protects legislative immunity, and Article 14 of the Constitution, which prohibits the abuse of fundamental rights and freedoms, can only fully fulfill their functions if they are interpreted in the context of protecting democracy and with a rights-based approach. Not only do the courts fail to interpret these constitutional provisions in favor of freedoms, but there is also no legal system that provides the procedural and substantive safeguards to direct them toward such an interpretation (see Ömer Faruk Gergerlioğlu, § 133).
93. Consequently, in the present application, there is no reason to depart from the conclusion reached in the aforementioned Ömer Faruk Gergerlioğlu decision. It has been concluded that the applicant’s right to be elected and to engage in political activities, which is guaranteed under Article 67 of the Constitution, was violated due to the absence of a constitutional or legal framework providing fundamental guarantees for the protection of these rights and ensuring clarity and predictability. Muammer TOPAL, Yıldız SEFERİNOĞLU, Basri BAĞCI, İrfan FİDAN, and Muhterem İNCE did not agree with this opinion.
94. The Constitutional Court’s decision of violation stems entirely from a structural problem, independent of the crimes attributed to the applicant. Therefore, it does not include any assessment regarding the merits of the case in which the applicant was being tried.
B. Allegation of Violation of the Right to Personal Liberty and Security
1. Applicant’s Allegations and the Ministry’s Opinion
95. The applicant claimed that he was detained following the conviction issued on April 25, 2022, but was elected as a member of parliament on May 14, 2023. He argued that, in accordance with Article 83 of the Constitution, he could not be detained or prosecuted without a decision from the TBMM (Turkish Grand National Assembly), and therefore, his detention should have been immediately terminated. He alleged that the Court of Cassation’s rejection of his release request constituted a violation of his right to personal liberty and security.
96. Regarding the allegation of a violation of the right to personal liberty and security, the Ministry stated that the examination should primarily focus on the right to be elected, and if the right to personal liberty and security is also to be examined, the explanations made under the right to be elected should be considered for this right as well. The Ministry further argued that the applicant’s detention was related to his conviction, making the claims of violation under this right inadmissible. Additionally, it noted that the court had considered the amount of the final sentence and the risk of the applicant fleeing when deciding to continue the detention.
97. In his response to the Ministry's opinion, the applicant reiterated the allegations of violation raised in his application form.
2. Assessment
98. The applicant’s complaints under this section relate to the continuation of his detention by the 3rd Criminal Chamber of the Court of Cassation, despite his election as a member of parliament and the resulting legislative immunity. Therefore, the allegations must be examined within the scope of the right to personal liberty and security under the second paragraph of Article 19 of the Constitution.
99. The relevant part of the first and second paragraphs of Article 19 of the Constitution, titled "Personal Liberty and Security," is as follows:
"Everyone has the right to personal liberty and security.
Except for the execution of sentences restricting liberty and security measures imposed by courts in accordance with the law… no one can be deprived of their liberty."
a. Admissibility
100. Under Article 141(1)(a) of the Code of Criminal Procedure No. 5271, individuals who are detained during an investigation or prosecution "in violation of the conditions specified by law" are entitled to claim compensation for all material and moral damages from the state. However, the 3rd Criminal Chamber of the Court of Cassation ruled that the applicant’s re-election as a member of parliament did not result in the granting of legislative immunity in relation to the individual application case, and continued the detention. Given this assessment by the Court of Cassation, it does not appear that the lower courts would conclude that the continuation of the applicant's detention after his election as a member of parliament was unlawful in any claim brought under Article 141 of the Code of Criminal Procedure No. 5271. Accordingly, this remedy cannot be considered an effective and available means of seeking redress for the applicant in the circumstances of this case (for similar assessments, see Kadri Enis Berberoğlu (2), § 103).
101. It has been determined that the allegations regarding the violation of the right to personal liberty and security are not manifestly ill-founded, and there is no other reason to declare them inadmissible. Therefore, the allegations are admissible.
b. Merits
102. Article 19 of the Constitution guarantees the right to personal liberty and security for everyone in its first paragraph. In the second and third paragraphs, it lists the limited circumstances under which individuals may be deprived of their liberty, provided these circumstances are set out by law. Therefore, the restriction of the right to personal liberty and security can only occur in the presence of any of the situations specified in the relevant provisions of Article 19 (see Murat Narman, Application No: 2012/1137, 2/7/2013, § 42).
103. One of the circumstances that allows the restriction of personal liberty, as stated in the second paragraph of Article 19, is "the execution of sentences restricting liberty and security measures imposed by courts." Therefore, the execution of a prison sentence or security measure imposed by a court’s conviction does not violate the right to personal liberty and security (see Tahir Canan (2), Application No: 2013/839, 5/11/2014, § 33).
104. However, if there is a circumstance that affects the legality of detention related to the conviction, even if it falls within the scope of "the execution of sentences restricting liberty and security measures imposed by courts," the continued detention may still result in a violation of the right to personal liberty and security. Specifically, if there is a direct constitutional or legal impediment to the detention (such as the decriminalization of the act subject to the conviction, the existence of an amnesty, or a law change that nullifies the conviction), or if there is a judicial decision requiring the detention to end, the connection between the deprivation of liberty and the conviction is severed. In such cases, continuing the detention results in an unlawful restriction of liberty (see Kadri Enis Berberoğlu (3), § 127).
105. In the present case, it is observed that the applicant was elected as a member of parliament in the general elections held during the period when he was deprived of his liberty based on a conviction under appellate review before the 3rd Criminal Chamber of the Court of Cassation. The issue of whether the applicant, upon being elected as a member of parliament, would benefit from legislative immunity guaranteed under Article 83 of the Constitution directly affects the legality of his detention following the conviction (see Mehmet İlker Başbuğ, Application No: 2014/912, 6/3/2014, §§ 78-86).
106. As in the Ömer Faruk Gergerlioğlu decision, the Constitutional Court has concluded in this case that the applicant's right to be elected and engage in political activities was violated due to the absence of a constitutional or legal framework that provides fundamental guarantees for the protection of these rights and ensures clarity and predictability. The issue of whether a person can be prosecuted after being elected as a member of parliament is of the same nature as whether that person can be detained. Therefore, all findings and assessments made regarding the right to be elected and engage in political activities also apply to the right to personal liberty and security.
107. Accordingly, given that the applicant was elected as a member of parliament in the general elections held on May 14, 2023, it is clear that he began benefiting from legislative immunity—protecting his right to be elected and engage in political activities—unless a constitutional or legal regulation providing the necessary guarantees and ensuring clarity and predictability was enacted. In this case, it must be accepted that the continuation of his detention despite his request for release was incompatible with Article 83 of the Constitution.
108. For the reasons explained above, it must be concluded that the applicant’s right to personal liberty and security, as guaranteed by Article 19 of the Constitution, was violated.
Muammer TOPAL, Yıldız SEFERİNOĞLU, Basri BAĞCI, İrfan FİDAN, and Muhterem İNCE disagreed with this opinion.
C. Other Allegations of Violation
109. Since it was determined that the applicant's right to be elected and engage in political activities and his right to personal liberty and security were violated, it was deemed unnecessary to separately examine the admissibility and merits of his other complaint regarding the violation of his right to a fair trial due to the Court of Cassation’s decision on his detention being made forty-four days later.
D. Remedy
110. The applicant requested that the violation be acknowledged, the proceedings be stayed, his release be ordered, and 50,000 TL in non-pecuniary damages be awarded.
111. In the Mehmet Doğan ([Grand Chamber], Application No: 2014/8875, 7/6/2018) decision, the Constitutional Court established general principles regarding how violations should be remedied. In another decision, the Court addressed the consequences of non-implementation of a violation decision and pointed out that such a failure would not only mean the continuation of the violation but also result in a second violation of the relevant right (Aligül Alkaya and Others (2), Application No: 2016/12506, 7/11/2019).
112. When it is determined that a fundamental right has been violated within the scope of an individual application, the main rule for remedying the violation and its consequences is to return, as much as possible, to the pre-violation state. This requires, first and foremost, identifying the source of the violation, stopping the ongoing violation, annulling the decision or action that caused the violation and its consequences, compensating any material and non-pecuniary damages caused by the violation, and taking other appropriate measures, if necessary (Mehmet Doğan, §§ 55, 57).
113. In cases where the violation stems from a court decision or where the court is unable to remedy the violation, the Constitutional Court, under Article 50(2) of Law No. 6216 and Article 79(1)(a) of its Rules of Procedure, orders the relevant court to conduct a retrial to eliminate the violation and its consequences. This legal provision differs from similar legal mechanisms in procedural law, as it prescribes a remedy specifically tied to the individual application process and aims to eliminate the violation. Therefore, when the Constitutional Court orders a retrial due to a violation decision, the court has no discretion to decide whether the grounds for retrial exist, unlike the institution of retrial in procedural law. Consequently, when such a decision reaches the court, the court is legally obliged to conduct a retrial to eliminate the consequences of the ongoing violation due to the Constitutional Court's violation decision (Mehmet Doğan, §§ 58, 59; Aligül Alkaya and Others (2), § 57).
114. Furthermore, when the Constitutional Court orders a retrial, there is no need for the person in whose favor the violation was found, or any other relevant person or persons, to make a request for the retrial. The court, upon receiving the Constitutional Court's decision, is obliged to initiate a retrial without waiting for the parties to file an application—unlike the retrial mechanism in procedural law. Therefore, when the Constitutional Court orders a retrial as a remedy for a violation decision, there is no need for a preliminary examination of the acceptability of the request for retrial, as is the case in procedural law (Aligül Alkaya and Others (2), § 58).
115. In this context, the first thing the lower court must do is to issue a decision to commence the retrial process in accordance with the Constitutional Court’s violation decision. Essentially, by deciding to conduct a retrial, the lower court’s prior decision, which the Constitutional Court found to have violated a fundamental right or freedom, will be automatically nullified. At the next stage, the court is obliged to take the necessary actions to eliminate the consequences of the violation identified in the Constitutional Court's decision (Aligül Alkaya and Others (2), § 59).
116. In the case under review, it was concluded that the right to personal liberty and security was violated due to the continuation of detention after a conviction, despite legislative immunity. Furthermore, the continuation of the trial and detention violated the right to be elected and engage in political activities. Thus, it is understood that the violations stemmed from court decisions.
117. While the applicant was in a detained status during the individual application process, the conviction was upheld, and he was reclassified as a convict (see § 12). In this case, despite being elected as a member of parliament, the applicant continued to be tried in detention, and the conviction was upheld. Accordingly, to remedy the violations identified by the Constitutional Court regarding the applicant, the following measures must be taken:
i. Commencing the retrial process,
ii. Suspending the enforcement of the conviction and ensuring the applicant's release from the penal institution,
iii. Terminating the applicant's status as a convict,
iv. Issuing a stay of proceedings during the retrial.
These actions are necessary to eliminate the consequences of the violations (Kadri Enis Berberoğlu (3), §§ 140; for detailed evaluations under the heading “Procedure for Fulfilling the Requirements of Constitutional Court Violation Decisions,” see §§ 93-100).
118. For this purpose, it is necessary to send this decision to the 13th Heavy Penal Court of Istanbul to eliminate the consequences of the violation.
119. Additionally, within the framework of the restitution principle, it is necessary to award the applicant 50,000 TL in non-pecuniary damages, adhering to the request made.

VI. JUDGMENT
Based on the reasons explained;
A. 1. UNANIMOUSLY, the allegation of a violation of the right to be elected and engage in political activities is ADMISSIBLE,
2. UNANIMOUSLY, the allegation of a violation of the right to personal liberty and security is ADMISSIBLE,
B. 1. BY MAJORITY, with dissenting opinions from Muammer TOPAL, Yıldız SEFERİNOĞLU, Basri BAĞCI, İrfan FİDAN, and Muhterem İNCE, it is decided that the right to be elected and engage in political activities, as guaranteed by Article 67 of the Constitution, was VIOLATED,
2. BY MAJORITY, with dissenting opinions from Muammer TOPAL, Yıldız SEFERİNOĞLU, Basri BAĞCI, İrfan FİDAN, and Muhterem İNCE, it is decided that the right to personal liberty and security, as guaranteed by Article 19 of the Constitution, was VIOLATED,
C. UNANIMOUSLY, it is decided that there is NO NEED to examine the other allegations of violations,
D. It is decided that a copy of the decision shall be SENT to the 13th Heavy Penal Court of Istanbul (Case No. E.2021/178) to initiate retrial proceedings for the applicant, suspend the enforcement of the conviction, ensure his release from the penal institution, and issue a stay of proceedings during the retrial to eliminate the consequences of the violations,
E. It is decided that 50,000 TL in non-pecuniary damages be PAID to the applicant,
F. It is decided that 21,020.60 TL, consisting of 2,220.60 TL in fees and 18,800 TL in attorney's fees, be PAID to the applicant as litigation costs,
G. It is decided that the payment be made to the applicant within four months from the date of notification of the decision by the Ministry of Treasury and Finance, and in the event of a delay in payment, LEGAL INTEREST shall be applied from the end of this period until the date of payment,
H. It is decided that a copy of the decision be SENT to the Ministry of Justice.
This decision was made on October 25, 2023.

DISSENTING OPINION
I do not concur with the majority opinion regarding the violation of the applicant Şerafettin Can Atalay’s right to be elected and engage in political activities, as well as his right to personal liberty and security, based on the views expressed in the "Different Reasoning" attached to the Constitutional Court’s decision in Application No. 2019/10634, dated 01/07/2021, Ömer Faruk Gergerlioğlu, and the "Dissenting Opinion" included in the Leyla Güven decision, Application No. 2018/26689, dated 07/04/2022.
Member
Muammer TOPAL
Member
Yıldız SEFERİNOĞLU
Member
Basri BAĞCI
Member
İrfan FİDAN

DISSENTING OPINION
For the same reasons expressed in the dissenting opinions of the members in the Leyla Güven ([Grand Chamber], Application No. 2018/26689, 7/4/2022) decision, where a constitutional issue of the same nature as the one discussed in this case was debated, I do not agree with the majority’s conclusion of violation.
Member
Muhterem İNCE
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